
OUTSIDE COUNSEL CONTRACT 
OAG Contract No. 2016-601-0017 

This Agreement, including all Addenda (the Addenda are incorporated herein by reference), is 
hereinafter referred to as the "Outside Counsel Contract" or "OCC." This Outside Counsel 
Contract is made and entered into by and between the Texas Department of Transportation 
("Agency") and Smith, Robertson, Elliott & Douglas, LLP ("Outside Counsel"). The term 
"Parties" as used in this OCC refers to the Agency and the Outside Counsel, and does not include 
the Office ofthe Attorney General ofTexas ("Attorney General" or "OAG"). This OCC is made 
and entered into with reference to the following facts: 

INDUCEMENTS 

Whereas, Agency requires the assistance of outside legal counsel in carrying out its 
responsibilities; and 

Whereas, Agency has received prior approval from the OAG to contract for outside legal 
services; and 

Whereas, Outside Counsel desires to provide legal services to Agency, subject to the authority 
ofthe Attorney General. 

AGREEMENT 

Now, Therefore, in consideration of the inducements, covenants, agreements and conditions 
herein contained, the Parties agree as follows: 

Section 1. Purpose/OAG Approval. 

1.1 Purpose. The purpose of this OCC is for Outside Counsel to provide legal services to 
Agency, as described in Addendum A. Outside Counsel and Agency understand and agree to the 
OAG's continuing authority and right to expand or limit the scope of legal services provided by 
Outside Counsel to Agency. 

1.2 OAG Approval. The Attorney General's, or his Designee's, signature on this OCC 
represents the OAG's approval of Outside Counsel serving as legal counsel to Agency during the 
term of, and for the purposes expressed in, this OCC. Consistent with Section 402.0212 of the 
Texas Government Code, the OAG may withdraw, modify, or expand this approval at any time. 

1.2.1 Litigation. OUTSIDE COUNSEL SHALL NOT REPRESENT AGENCY IN 
ANY LITIGATION UNLESS ADDENDUM A SPECIFICALLY AUTHORIZES LITIGATION 
IN A PARTICULAR MATTER. If Addendum A does not specifically authorize Outside 
Counsel's representation of Agency in a particular litigation matter and the Agency requires such 
representation, then the Agency must request litigation authority from the OAG and submit a 



new Outside Counsel Contract to the OAOfor approval before filing or responding to litigation 
matters. 

1.2.2 Appellate Matters. Irrespective of any authorization to engage in litigation in 
this OCC, or inawriting outside o 
TO PROCEED ON ANY APPEAE, IN ANY CAPACITY,WHETHER INTERLOCUTORY 
OR OTHERWISE, WHETHERASAPPELEANT,APPELLEE,RESPONDENT,APPLICANT, 
OR OTHERWISE, WITHOUT EIRST OBTAINING THE WRITTEN PERMISSION OE THE 
ATTORNEYGENERAL,EIRSTASSISTANTATTORNEYGENERAL,OR SOLICITOR 
OENERAL. Outside Counselhas thedutytopromptly notify the Agency and OAOof the 
desirability or likelihood of an appeal. 

1.2.3 OAGRevlew of Outside Counsel Invoice and Release of Payment. In addition 
to OAG approval to contractfor legal services,Outside Counsel invoices must be reviewed and 
approved by the OAO pursuant to Subsection 402.0212(b)of theTexas Government Code and 
Title 1,Chapter 57 of theTexas Administrative Code. 

Section 2 O0CTerm. 

ThisOCCshallcommence on September l,201^,andshallterminateon August 31,2017 
(hereinafter "OCCTerm"),unlessterminatedearlier pursuant tosection7ofthisOCC. The 
OCCTerm may not be extended except by amendment pursuant to sections.12 ofthis OCC. 

Sections Obligations of Outside Counsel. 

3.1 Duties. Outside Counsel will provideprofessional legal services to the Agency as 
described in Addendum A. Outside Counsel shall represent Agency with due professional care 
as required by applicable law and disciplinary rules. 

3.2 Staff. OutsideCounselisexpectedtoperform valuable servicesforAgency,and the 
method and amount or rate of compensation are specified in Section5andAddendum^of tbis 
OCC. Outside Counsel staff and employees are expected to perform work of a type 
commensurate with their professional title. Outside Counsel agrees that any person employed or 
engaged by Outside Counsel and who assists in performing tbe services agreed to herein shall 
not be considered employees or agents ofAgency or the State ofTexas. 

3.3 Public Information and Client Communications. Outside Counsel acknowledges that 
information created or exchanged in the course of representation ofagoverrunental body may be 
subject to theTexas Public mformationAct,Chapter 552 of theTexas Government Code, and 
may be subject to required disclosure in a publicly-accessible format pursuant to Section 
2252.907 oftheTexas Government Code. Outside Counsel will exercise professional judgment 
and care when creating documents or other media intended to be confidential or privileged 
attorney-client corru^unications that may be subject to disclosure under the Publicmform 
Act(e.g. invoices where incidental notation may tend to reveal litigation strategies or privileged 
information). Outside Counsel should mark confidential or privileged attorney-client 
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communications as confidential. This subsection shall not he interpreted to limit Outside 
Counsel'sduty to provide full disclosure to Agency and the OAO as necessary in Outside 
Counsel's judgment to represent Agency witb due professional care or as required by applicable 
law or disciplinary rules. 

3.4 Status. Pursuant to the standard of professional care owed to the Agency, Outside 
Counsel shall endeavor to keep Agency f^lly informed about all material matters relating to legal 
services provided under this OCC. 

3.̂  Subcontracts Authority. In the event that Outside Counsel should determine that it is 
necessary or expedient to subcontractfora^yofme performances herein̂  or in support of an 
those performances,Outside Counsel may enter into such subcontract(s). If Outside Counsel 
elects to enter intoasubcontract, then the Parties agree that all such subcontracts are subject to 
section4(LimitationofLiabilit^), subsection 5.2 (̂ Reimbursement ofExpenses), subsection 5.3 
(Subcontractor Payments), subsection 6.2 (Subcontractor Invoices), and subsection 6.5 
(Supporting Documents; Right-to-Audit; Inspection of Records) of this OCC. Furthermore, if 
Outside Counsel elects to enter intoasubcontractfor any legal services,then the Parties agree 
that the Agency shall not be liable to Outside Counselfor any hourly rates or rate rangesgreater 
than the highest hourly rate or rate range specified in Addendum^unless prior written approval 
is obtainedfromthe Agency andOAO. Anysubcontractedlegal counsel mustcomply with 
subsection9.8(Conflictoflnterest)ofthisOCC. 

Outside Counsel agrees to comply with all state and federal laws applicable to any 
subcontractors, including, but not limited to, laws regarding wages, taxes, insurance, historically 
underutilized businesses and workers'compensation. 

Innoevent shall this sectionoranyotherprovisionofthisOCCbeconstrued asrelieving 
OutsideCounsel of the responsibility forensuringthatallperformancesrenderedunder this 
OCC, and any subcontracts thereto, are rendered in compliance with all ofthe terms ofthis OCC. 

Sections. Liability. 

4.1 Limltatiouof Liability. ThePartiesstipulateand agree that theStateofTexasand 
Agency'stotal liability to Outside Counsel,includmgconsiderationfor the full, satisfactory and 
timely performance of all its duties, responsibilities and obligations, andfor reimbursement of all 
expenses, if any,assetforth in this OCC or other liability arising out of any performance herein 
shall not exceed: 

S30^ut)0.t)t)forthisOCCTerm. 

Tbe Parties stipulate and agree mat any act, action or representation by either pâ ty, their agents 
or employees that purport to increase the liability ofthe State ofTexas or Agency is voidable by 
me OAO, unless this OCC is amended to modify this limitation of liability. OutsideCounsel 
agrees tbat the OAO,the State ofTexas and its agencies (other than Agency)shallhave no 
liability arising out ofthis OCC or the performances ofthis OCC to Outside Counsel. 
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4.2 Subject to Appropriation. The Parties acknowledge and agree that nothing in this OCC 
will be interpreted to createafutureobligationor liability in excess ofthe funds currently 
appropriated to the Agency. 

Sections. CompensationBExpenses. 

^.1 Eees to Outside Counsel. Subject toTitlel,Chapter 57of theTexas Administrative 
Code, Agency agrees to pay Outside Counsel in consideration of full and satisfactory 
performance of the legal services under this OCC. Outside Counsel agrees to thefollowing fee 
schedule, subject to the limitations described in this OCC (see Addendum 13 for additional terms 
and conditions regardingfees/compensation to Outside Counsel). 

.̂2 Reimbursement of Expenses. Agency will reimburse Outside Counsel for actual 
expenses incurredinthe performance of the legal services describedin Addendum A, i f such 
expenses are reasonable and either necessary or advisable. Outside Counsel must provide copies 
of original receipts as evidence of actual expenditures. Limitations on the amount and type of 
reimbursement include: 

S.2.1 Mileage. Agency will reimburse Outside Counsel for reasonable and necessary 
travel mileage at the per mile rate posted on theTexas Mileage Ouide adopted under Section 
660.043 oftheTexas Government Code. TheTexas Mileage Ouide is currently available on the 
Comptroller of Public Accounts'w 
(lastvisitedApri!2,2012). 

.̂2.2 Meals. Agency willreimburse Outside Counsel forreasonableandnecessary 
meal expenses at the rate of ̂ 36.00 or acmalexpenses,whichever is less,for each at^orneyfor 
each day requiring overnight travel. Agency will not reimburse Outside Counsel for the 
purchase of alcohol. 

.̂2.3 Lodging. Agency will reimburse Outside Counselfor reasonable and necessary 
lodgingexpenses. Unlessotherwiseagreeduponby Agency in writingin advance, in-state 
lodgingor overnight accommodations willbe reimbursed atthelesser amount of theactual 
expense or ^200.00 per night. Unless otherwise agreed upon byAgency in writing in advance, 
out-of-state lodging or overnight accommodations will be reimbursed at the lesser amount ofthe 
actual expense or ̂ 250.00 per night. 

.̂2.4 Airfare. Airfare will be reimbursed at me lesser amount of the actual expense or 
theregular published rates for airfares for commercial airlines. Agencywill not reimburse 
Outside Counselfor expenses relating to first-class airfare. 

^.2.^ Expert Services. Subject to Agency'sprior approval, Agency willreimburse 
Outside Counsel for the reasonable and necessary cost of expert services. 
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.̂2.6 Other Reimbursable Expenses. Agency will reimburse me 
expenses if Outside Counsel providesareasonable and sufficient explanation of the nature and 
purpose ofthe charge and the charge is reasonable and either necessary or advisable. 

.̂2.7 Non-RelmbursableExpenses. Agency expects OutsideCounsel toanticipate 
and include routine operatingexpensesanddisbursements as part ofoverheadand,therefore, 
part ofabasic hourly rate or flat rate. Therefore, Agency will not reimburse Outside Counsel 
for: routine copying and printing charges; fax charges; routine postage; office supplies; telephone 
charges unless related to teleconferencing services; local travel (within 20-mile radius of office 
including mileage, parking, and tolls); all delivery services performed by internal staff; 
electricity or other utilities; software costs or subscription fees, and internet or wireless access 
charges. 

^.2.^ Oratulty.AgencywillnotreimburseOutsideCounselfortipsorgrafuities. 

.̂2.9 Reimbursement for Agency Employee Expenses. Agency will not reimburse 
Outside Counselfor the cost of expenses incurred by Agency employees. 

.̂2.10 No Markup. Outside Counsel will only be reimbursed for actual expenses. 
Outside Counsel shall not be reimbursed for any mark-up or other overhead costs. 

.̂3 SubcontractorPayments. Subject to Agency's prior approval, Agency will reimburse 
Outside Counselfor the actual,reasonable and necessary expenses relating to Outside Counsel's 
use of subcontractors. Outside Counsel shall be responsiblefor any payments and other claims 
due to subcontractorsfor work performed under this OCC. Outside Counsel, in subcontracting 
for any performances or in supportofanyof the performances specifiedherem(e.g., expert 
services, local counsel, and other services) expressly understands and agrees that Agency shall 
not be directly liable in any manner to Outside Counsel'ssubcontractor(s). 

.̂4 Legal Research. TbeAgency may reimburse Outside Counselfor itsreasonable and 
necessary expenses relating to legal research, including online legal research. 

While the Agency should be paying Outside Counsel to apply tbe knowledge and expertise for 
which it was hired, and not paying Outside Counsel to obtain that knowledge through extensive 
legal research, the Agency understands that situations arise thatjustify extensive research on how 
besttoproceedinorderto achieveadesiredresult. Therefore, the need forextensivelegal 
research will be addressed onacase-by-case basis by Outside Counsel and Agency. 

^ Administrative Staff/Clerl^s. Agency will not pay for law clerks, law interns, summer 
interns, or administrative staff, such as secretarial support, librarians, case clerks, and accounting 
and billing clerks, includingbut not limited to the following: overtime, file opening, file 
organization, docketing, and otber administrative tasks; and preparation of billing, invoice 
review,budget preparation, and communications regarding same or any other accounting matter. 
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.̂6 Training. Agency will not payfor the education or training of attorneys,paralegals, or 
other staff of Outside Counsel,including assigning such staff onatransient basis to an Agency 
matter. 

Section 6. Invoices for Payment. 

6.1.1 General. Agency and Outside Counsel agree to abide by the administrative rules 
adopted by theOAOgoveming tbe submission, review and approval ofinvoices. These rules are 
found at Title!,Chapter 57 of theTexas Administrative Code. 

6.1.2 ^lllmgPerlod.The billing period is tbe interval (ex.monthly) which determines 
the frequency Outside Counsel will suhmit invoices to the Agency. The hilling periodfor this 
OCC is specified in Addendum 8. 

6.1.3 ^lllableTlme. Agency willonly payfor the services of individuals covered in 
Addendum 13. Alltime must be billed in one-tenth hour or one-quarter hour increments,and 
must reflect only actual time spent. Tasks referencing correspondence and filings must describe 
the document received or authored. Agency expects to he hilledfor the actual time it takes to 
modify standardizedforms,filings,and/orcorrespondencefor use onthe matter being billed. 
Agency will not reimburse Outside Counselfor me time it originally took to prepare any such 
standardized documents. Agency will not pay for review,execution, and processing of the OCC 
and submission ofinvoices. 

6.1.4 Submission ofinvoices. Outside Counsel must submit invoices to Agency at: 

JeffOraham 
Oeneral Counsel 

Texas Department ofTransportation 
125E.ll^Street 

Austin,Texas 78701-2483 

Agency must submit invoices and other related information to the OAO at the following 
e-mail address ormailing address: 

OCClnvoice@texasaftomeygeneral.gov 

OR 

Attn.: OCC Invoice 
Office ofthe Attorney Oeneral 
Oeneral Counsel Division, Mail Code 074 
Post Office 8oxl2548 
Austin,Texas 78711-2548 
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6.2 Subcontractorlnvoices. subcontractor(s)shalldirectly invoice Outside Counsel,and 
Outside Counsel shall then invoice Agencyfor the work performed. The acmal work performed 
by subcontractor sball be specifically identified in tbe invoice supported by attaching 
documentation. 

6.3 Prompt Payment. Payments to OutsideCounsel by Agencyunderthis OCC shall be in 
compliance witb Chapter 2251 of the Texas Government Code and Title 34, Chapter 20, 
SubchapterDof theTexas Administrative Code. 

6.4 Administrativefee. Outside Counsel agrees tbat, pursuant to Subsection 402.0212(c) 
of meTexas Government Code and Title 1,Chapter 57 of theTexas Administrative Code,anon-
ref^dable administrativefee is due to the OAGfor tbe review of Outside Counsel invoices, m 
the event that Outside Counsel fails to timely submit to the OAG the required administrativefee, 
any invoices shallbe deemed incorrect and incomplete and not eligiblefor payment. Outside 
Counsel may not charge or seek reimbursement from the Agency for the payment of the 
administrativefee. 

Outside Counsel will submit the administrativefee to thefollowing address: 

Outside Counsel Invoice 
Office ofd^e Attorney General 

P.O.Box 13175 
Austin, T^ 78711-3175 

Checks or money orders must be made payable to the "Office ofthe Attorney General" and 
reference the OCC Nnmber. 

6.5 Supporting Documentŝ  Right-toAudit^lnspectionofRecords. 

6.̂ .1 Duty to Maintain Records. Outside Counsel shall maintain adequate records to 
support its charges, procedures, and performances to Agencyfor all work related to this OCC. 
Outside Counsel shall also maintain such records as are deemed necessary by Agency, OAG, tbe 
State Auditor's Office, orfederal auditors iffederalmnds are used to pay Outside Counsel,to 
ensure proper accountingfor all costs and performances related to this OCC. 

6.̂ .2 Records Retention. Outside Counsel shall retain,foraperiod of at least four(4) 
years af̂ er the later of(l)the expiration or termination of tins OCC, (2) an audit relating to t^ 
OCC, or (3) litigation relating to tbis OCC, such records as are necessary tofully disclose the 
extent of services provided under tbis OCC, including but not limited to any daily activity reports 
and time distribution and attendance records, and other records tbat may show the basis of the 
charges made or performances delivered. 

6.̂ .3 Inspection of Records and Right to Audit. Outside Counsel shall make 
available at reasonable times and upon reasonable notice, and for reasonable periods, all 
information related to the State's property, services performed, and charges, such as work 
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papers, reports, books, data, files, software, records, and otber supporting documents pertaining 
to tbis OCC,for purposes of inspecting, monitoring, auditing, or evaluating by Agency,the State 
ofTexas, or their authorized representatives. Outside Counsel shall cooperate with auditors and 
other authorized Agency and State ofTexas representatives and shall provide them with prompt 
access to all ofsucb State property as requested by Agency or tbe State ofTexas. 

6.̂ .4 State Auditor, m addition to and without limitation on the otber audit provisions 
of tbis OCC,pursuant to Section 2262.003 of theTexas Oovemment Code, tbe State Auditor's 
Office may conduct an audit or investigation of Outside Counselor any other entity or person 
receiving mnds from tbe State directly under this OCC or indirectly throughasubcontract under 
this OCC. The acceptance of funds hy Outside Counsel or any other entity or person directly 
under this OCC or indirectly throughasubcontract under this OCC acts as acceptance of the 
authority of tbe State Auditor'sOffice, under the direction of tbe Legislative Audit Committee, 
to conduct an audit or investigation in connection with those funds. Onder the direction of the 
Legislative Audit Cornrnittee,Outside Counsel or other entity that is the subject of an audit or 
investigation by me State Auditor'sOffice must provide the State Auditor'sOffice with access to 
any information the State Auditor's Office considers relevant to the investigation or audit. 
Outside Counsel further agrees to cooperate mlly with the State Auditor'sOffice in the conduct 
of the audit or investigation, including providing all records requested. Outside Counsel sball 
ensure tbat this paragraph concerning the authority to audit funds received indirectly by 
subcontractors through OutsideCounsel andthe requirement to cooperateisincludedinany 
subcontract it awards. Tbe State Auditor's Office shall at any time have access to and the right 
to examine, audit, excerpt, and transcribe any pertinent books, documents,working papers, and 
records ofOutside Counsel related to this OCC. 

Sections Termination 

7.1 Convenience of the State. The Agency has tbe right to terminate this OCC, in whole or 
in part,withoutpenalty,by notifying Outside Counsel in writing of such termination prior to tbe 
effective date of such termination. Such notification oftermination sball state the effective date 
of termination. In the event of such termination, Outside Counsel shall, unless otherwise 
mutually agreed upon inwriting,cease all services in^ediately,except such services that are 
necessary to wind-up, inacost-effective manner, all services being provided. Subject to Section 
4 of mis OCC, Agency sball be liableforpaymentsfor all services performed under this OCC to 
me effective date oftermination, plus any necessary services to cost effectively wind-up. 

In the event theOAOwithdraws its approval ofthis OCC during the OCC term, then Agency,in 
consultation with theOAO, shall terminate this OCCfor convenience. 

7.2 Canse/Defauit. IntheeventthatOutside Counsel commitsamaterialbreachoftbis 
OCC, Agency may, upon written notice to Outside Counsel, immediately terminate all or any 
part of this OCC. Termination is not an exclusive remedy but will be in addition to any other 
rights and remedies provided in equity,bylaw,or under this OCC. 
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7.3 Rights UponTermination or Expiration. Upon expiration 
for any reason,OutsideCounselshall,subject to Outside CounsePsprofessionalobligations, 
immediately transfer to Agency aii information and associated work products prepared by 
Outside Counsel or omerwise prepared for Agency pursuant to tbis OCC,mwhateverform such 
information and work products may exist, to the extent requested byAgency. At no additional 
cost to Agency and in any mannerAgency deems appropriate in its sole discretion, Agency is 
granted tbe unrestricted right to use 
distribute any component of tbe information,work product, or otber deliverable made tbe subject 
ofthis OCC. 

7.4 Remedies. Notwithstanding any exercise byAgency of its rights of early termination, 
Outside Counsel sball not be relieved of any liability to Agencyfor damages due to Agency by 
virme of any breach of tbis OCC by Outside Counsel orfor amounts omerwise due Agency by 
OutsideCounsel. 

7.̂  Termination by OutsideCounsel. Consistent witb applicable rules of professional 
conduct, Outside Counsel may terminate tbis OCC upon reasonable noticefor material breacb by 
Agency. 

Sections. Certifications of Outside Counsel 

13y agreeing to and signing this OCC, Outside Counsel hereby makes thefollowing certifications 
and warranties: 

^.1 Delinquent Child Support Obligations. Outside Counsel certifies tbat it is not 
ineligible to receive any grant, loan, or payment under tbis OCC pursuant to Section 231.006 of 
theTexas Family Code and acknowledges that this OCC may be terminated and payment may be 
witbbeldiftbis certification is inaccurate. 

.̂2 ^uy Texas. Witbrespect to any servicespurcbasedpursuant to tbis OCC, Outside 
Counsel represents and warrants tbat it will buy Texas products and materials for use in 
providing tbe services authorized bereinwbensucbproductsandmaterialsare available ata 
comparable price and witbinacomparable period of time wben compared to non-Texas products 
and materials. Tbis subsection does not apply to Outside Counsel providing legal services 
located outside tbe State ofTexas. 

.̂3 OifttoPublicServant. OutsideCounsel warrantstbat it basnotgiven, nor doesit 
intend to give at any time hereafter, an^ 
gramity,special discount, trip,favor, or service toapublic servant in connection witb the award 
ofthis OCC 

.̂4 EranchiseTax. 13y signing this OCC, Outside Counsel certifies mat itsTexas franchise 
tax payments are current,or that it is exempt from or not subject to sucbtax, consistent witb 
Cbapterl71 of theTexas Tax Code. 
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^ Outside Counsel License/Conduct. Outside Oounsel certifies tnat each attorney 
performing services under tbis OCC is an attorney in good standing under tbe laws of tbe State 
ofTexas or tbejurisdiction where the representation occurs. Outside Counsel will notify Agency 
and the OAO in writing witbin one business day of any lapse in an assigned attorney'slicensed 
status or any final disciplinary action taken against an assigned attorney. For the Lead 
Counsel(s) named in Addendum 8, Outside Counsel will provide documentation of good 
standing from tbe state bar-or the licensing authority of tbe jurisdiction in which tbe attorney 
resides andislicensed. An attorney that is not licensedby the State8ar ofTexas may not 
provide legal services and advice concemingTexas law. 

.̂6 Debt to State. Outside Counselacknowledges and agreesthat, tothe extent Outside 
Counselowes any debt (child support or other obligation) or delinquent taxes tothe State of 
Texas, any payments Outside Counsel are owed under tbis OCC may be applied by the 
Comptroller of FublicAccountstoward any suchdebt or delinquent taxes untilsuchdebtor 
delinquent taxes are paid in full. 

.̂7 Prohibited ^idsandContracts. Under Section 2155.004 of tbeTexasOovernrnent 
Code,Outside Counsel certifies that it is not ineligible to receive tbis OCC and acknowledges 
tbat this OCC may be terminated and payment withheld ifthis certification is inaccurate. 

^ Eormer Executive Head and Employees of the Agency. Agency and OutsideCounsel 
certify tbat tbis OCCis compliant, and will remain in compliance during the OCC term, with 
Sections 669.003 (Contracting with Executive Head ofState Agency) and 2252.901 (Contracts 
with Former or Retired Agency Employees)oftheTexasOovemment Code. 

SECTIONS. OENERAL TERMS ANDCONDITIONS 

9.1 Independent Contractor. OutsideCounsel agreesandacknowledges tbatduringtbe 
OCCTerm,Outside Counsel and Outside Counsel'ssubcontractors are independent contractors 
ofAgency or tbe State ofTexas and are not employees ofAgency or tbe State ofTexas. 

9.1.1 Outside Counsel will be solely and entirely responsiblefor its acts and the acts of 
its agents, employees, subcontractors, and representatives in tbe performance ofthis OCC. 

9.1.2 Outside Counsel agrees and acknowledges tbat during tbe OCCTerm,Outside 
Counsel shall be entirelyresponsible for tbe liability and payment for Outside Counsel or 
OutsideCounsel'semployeesorassistants,of all taxes of whateverkind, arisingoutoftbe 
performances in tbis OCC. Otber than the payments described in tbis OCC,Outside Counsel 
agreesandacknowledgesthat OutsideCounsel or Outside Counsel's employeesor assistants 
shall not be entitled to any State benefit on account of tbe services provided hereunder. 
AOENCY SHALL NOT 8E L1A8LE TO OUTSIDE COUNSEL, ITS EMPLOYEES, 
AOENTS,OROTHERSFORTHE PAYMENT OF TA^ESORTHEPRO^ISIONOF 
UNEMPLOYMENT INSURANCE AND/OR WORKERS' COMPENSATION, OR ANY 
8ENEF1T DUE TOASTATE EMPLOYEE IfAgencyortbe State ofTexas sball nonetheless 
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become liable for snob payment or obligations, Outside Oounsel sball promptly pay or 
reimburse Agency or tbe State ofTexasfor such liability or obligation. 

9.2 Assignment of OOO. Outside Oounsel may not assign tbis OOO, or assign or delegate 
any right or duty under tbis OOO, without prior written approval from tbe Agency and theOAO. 

9.3 Survival. Tbe obligations of Outside Oounsel under tbe following sections and 
subsections sball survive tbe termination or expiration of tbis 000: 3.3,4,5,6.5,7.1,7.3,7.4, 
9.7,9.8,9.11,and9.13. 

9.̂  Oopyright/lnteiiectuai Property. Outside Oounsel sball take reasonable measuresto 
protect Agency from material risks ofAgency liability Icnown to Outside Oounsel for copyright 
or patent inf^ngement or disclosure of trade secrets resulting fromthe use of any equipment, 
materials, information, or ideas furnished by Outside Oounsel pursuant to tbis 000 (otber than 
equipment, materials, information, or ideas supplied or required byAgency or its employees or 
otber agents). Outside Oounsel and Agency agree to furnisb timely written notice to eacb otber, 
and totbeOAO,of any claimofcopyrigbt,patent,tradesecret,or otber intellectualproperty 
infringement arising out ofservices under tbis 000. 

9.5 Media Releases or Pronouncements. Outside Oounsel understands tbat tbe OAO and 
Agency do not endorse any vendor,commodity,or service. Outside Oounsel,its employees, 
representatives, agents,or subcontractors may not participate in any media event or issue any 
media release, advertisement, publication, editorial, article, or public pronouncement tbat 
pertains to tbis 000 or tbe services or project to wbicb tbis 000 relates or tbat mentions tbe 
OAOor Agency witbout tbe prior written approval oftbeOAOand Agency. 

9.6 Written Notice Delivery. Any notice required or permitted to be given under tbis OOO 
by one party to tbe otber party sball be in writing and sball be given and deemed to bave been 
given immediately if delivered in person to the recipient'saddresssetfortb in tbis subsection, or 
ontbe date sbownontbe certificate of receipt if placedintbeUnitedStatesmail,postage 
prepaid, by registered or certified mail wim return receipt requested, addressed to tbe receiving 
party at tbe address hereinafter specified. 

9.6.1 Outside OounsePs Address. Tbe addressfor Outside Oounselfor all purposes 
under tbis 000 andfor all notices hereunder sball be: 

Smith, Robertson, Elliott^Oouglas, LLP 
221 West 6^Street,Suite1100 

Austin,Texas 78701 
(512)2255800 
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9.6.2 O A C B S a u d A g e n C V ^ A d d r e S S e s . The addrCSSesfor the O A G and Agency fo r all 

purposes under tbis OCC,except as provided by subsection 6.4, andfor all notices hereunder 
shall be: 

Outside Counsel Contract Coordinator 
Office ofthe Attorney General 

General Counsel Oivision, Mail Code 074 
PostOffice8ox 12548 

Austin,Texas 78711-2548 

JeffGrabam 
Oeneral Counsel 

Texas Department ofTransportation 
125F.11tbStreet 

Austin,Texas 78701-2483 

9.7 Dispute Resolution. 

9.7.1 Tbe dispute resolution process provided tor in Chapter 2260 of the Texas 
Ooverrunent Code sball be used, as further described herein, by Agency and by Outside Counsel 
to attempt to resolve any claim tor breach ofthis OCC made hy Outside Counsel. 

9.7.2 Outside Counsel'sclaimsfor breach of this OCC tbat tbe Parties cannot resolve in 
tbe ordinary course ofbusiness shall be submitted to tbe negotiation process providedinChapter 
2260, subcbapterf3,of the Government Code. Toinitiate tbe process,Outside Counsel shall 
submit written notice, as required by subchapter 8, to tbe Agency's contact witbacopy to the 
First Assistant Attorney Oeneral or his/her designee. Said notice sball specifically state tbat the 
provisions ofChapter 2260, subchapter 8,are being invoked. Acopy ofthe notice sball also be 
given to allotber representatives of Outside Counsel and Agency otherwise entitled to notice 
under tbis OCC. Compliance by Outside Counsel with subcbapter^isacondition precedent to 
me filing ofacontested case proceedmg under Chapter 2260, subchapter C,of tbe Ooverru^ 
Code 

9.7.3 Tbe contested case process provided in Chapter 2260, subchapter C, of theTexas 
Government Code is Outside Counsel'ssole and exclusive processforseekingaremedyfor any 
and all alleged breaches ofthis OCC by Agency or tbe State ofTexas ifthe Parties are unable to 
resolve their disputes under Section9.7.2. 

9.7.4 Compliance witb the contested case process provided in Chapter 2260, subchapter 
C, of meTexas Government Code isacondition precedent to seeking consent to sue from the 
Legislature under Chapter 107of theTexas CivilPractices and Remedies Code. Neither the 
execution of tbis OCC by Agency nor any other conduct of any representative of Agency relating 
to tbis OCC shall be consideredawaiver of sovereign immunity. 
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9.7.̂  Tbe submission, processing, and resolution of Outside Counsel's claim is 
governed by tbe published rules, if any. If no Agency rules have been published, tbenTitlel, 
Chapter 68 of theTexas Administrative Code adopted by tbe OAOpursuant to Chapter 2260, as 
currently effective, hereafter enacted, or subsequently amended, sball govern. 

9.̂  Conflict oflnteresr. 

9.̂ .1 Funds appropriated by tbe General Appropriations Act may not be expended to pay 
tbe legalfees or expenses of Outside Counsel in representing Agency inacontested matter if 
Outside Counsel is representingaplaintiffinaproceeding seeking monetarv damages from the 
State ofTexas or any ofits agencies. ^General Appropriations Act, art. 1 ,̂sec. 16.010). For 
these purposes,"proceedings seeking monetary damages''do not include actionsfor tax refunds, 
compensation for exercise ofeminent domain authority, or reimbursement of costs oflitigation 
and attorney's fees. 

9.̂ .2 Funds appropriated by tbe General Appropriations Act may not be used to pay tbe 
legal fees or expenses of Outside Counsel under this OCC if Outside Counsel currently 
represents,has represented intbe six montbs preceding this OCC,or will represent in tbe six 
montbs following tbe termination of tbis OCC, a client before the Agency. Oeneral 
Appropriations Act, art. l^,sec.16.01(a)(4). 

9.̂ .3 Outside Counsel sball regularly conduct conflicts analyses on its interests and those 
ofits clients and any subcontractor and disclose any actual or potential conflict to Agency. 

9.̂ .4 Outside Counsel hasacontinual and ongoing obligation to immediately notifyOAG 
and Agency,in writing, upon discovery of any actual or potential conflict to Agency,OAG, or 
tbe StateofTexas. 

9.9 Ta^es. Tbis OCC sball not be construed so as to supersede tbe laws oftbe United States 
or tbe State ofTexas tbat accord the State ofTexas, Agency, and all departments, agencies, and 
instrumentalities ofthe State ofTexas exemptions from tbe payment(s)ofall taxes of whatever 
kind. More specifically,Agency sball not directly or indirectly be liablefor taxes of any kind. 
Tothe extent allowed by law,Agency will provide, upon the request of Outside Counsel during 
thisOCCTerm, all applicable tax exemption documentation. 

9.1t) Signatories. Flavingagreed to tbe terms herein, the undersigned signatorieshereby 
represent andwarrant tbat they have authority to enter intotbisOCCandare acting intheir 
official capacities. 

9.11 Applicable Law and^enne. Tbis OCC is made and entered into in tbe State ofTexas, 
and tbis OCC and all disputes arising out of or relating to this OCC sball be governed by tbe 
laws of tbe State ofTexas,witbout regard to any otherwise applicable conflict oflaw rules or 
requirements. 
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Outride Counsel agrees tbat tbe Agency and/or tbe State ofTexas do not waive any immunity 
(including, without limitation,stateorfederalsovereign immunity). Outside Counselfurtber 
agrees mat any properly allowed litigation arising out of or in any way relating to tbis OCC sball 
be commenced exclusively inacourt of competent jurisdiction in Travis Countv,Texas. Outside 
Counsel thus hereby irrevocably and unconditionally consents to tbe exclusive jurisdiction ofa 
court of competent jurisdiction inTravisCounty,Texasfor tbe purpose of prosecuting and/or 
defending sucblitigation. Outside Counselbereby waives and agreesnotto assert: (a) tbat 
OutsideCounsel is not personally subject to tbe jurisdiction ofacourt of competent jurisdiction 
inTravisCounty,Texas,(b) tbat tbe suit,action or proceeding is brought inan inconvenient 
forum,(c)tbat me venue of tbe suit, action or proceeding is improper, or(d) any other challenge 
to jurisdiction or venue. 

9.12 Amendments. This OCC, including addenda hereto, may be amended only upon written 
agreement signed by the Parties and approved by theOAO. 

9.13 Severahihty/lnterpretation. Tbefact that aparticularprovisioninthisOCCisheld 
underanyapplicablelawtobevoidorunenforceableinno way affectstbe validity ofotber 
provisions, and tbis OCC will continue to be binding on both Parties. Any provision tbat is held 
to be void or unenforceable will be interpreted by tbe Parties or tbe courts to be replaced with 
language that is as closea^possible to tbe intent ofthe origmal provision so as to effectuate the 
purpose ofthis OCC. Any ambiguous or conflicting terms sball be interpreted and construed in 
sucbamanner as to accomplish the purpose of tbis OCC. 

9.14 Insurance Required. Outside Counsel presently maintains malpractice insurance in an 
amount ofnot less than^l ,00^ 

Outside Counsel agrees to maintain at least this amount ofinsurance coverage during tbis OCC 
Term. Furtber,Outside Counsel agrees to give notice to Agency and to tbe OAO in the event 
any amountof malpractice insurance is canceled. Outside Counselalsoagreestofumisbto 
Agency or tbeOAOcertified copies of such insurance policies when requested. OutsideCounsel 
agrees mat no claim byAgency and tbe State ofTexasfor damages resulting from breach of 
Outside Counsel's duties to Agency under tbis OCC sball be limited to tbe amount of 
malpractice insurance maintained by Outside Counsel. 

9.1^ AdditlonalTerms. Any additionaltermsagreedtoby Outside Counseland Agency 
sball be listed in an optional AddendumCand must be approved by theOAO. These terms sball 
not be inconsistent or contrary to the Contract terms listed above, and nothing in AddendumC 
shall remove ormodify terms contained in Sectionsl 9. In tbe event ofany conflict, ambiguity 
or inconsistency between tbe terms of AddendumCand Sectionsl^9of tbis Outside Counsel 
Contract, Sectionsl-9shall take precedence and control. 
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IN WITNESS THEREOF, THE PARTIES HAVE SIGNED AND EXECUTED 
THIS OCC. 

Smith, Robertson, Elliott & Douglas, LLP Texas Department ofTransportation 

it « * 
M|] 

o^Ai— 
1 Craig Mj Douglas 

Smith, Robertson, Elliott & Douglas, LLP 
221 West 6'1' Street, Suite 1100 
Austin, Texas 78701 
(512)225-5800 
(512) 225-5838 (fax) 
cdougIas@smith-robertson.com 
Tax ID# 74-2957699 

LtGen J.F. Weber, USMC (Ret) 
Executive Director 
Texas Department ofTransportation 

Approved: 

By the Office ofthe Attorney General ofTexas 
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OUTSIDE COUNSEL CONTRACT 
OAG Contract No. 2016-601-0017 

Addendum A 
Services 

Description of Legal Services to be provided: 

Outside Counsel will advise and assist Agency in connection with the following matters: 
satisfying environmental review requirements under the National Environmental Policy Act and 
similar state law; obtaining appropriate permits; answering queries and complaints from state and 
federal regulatory authorities; complying with environmental laws, rules, and regulations, both 
state and federal, on an ongoing basis; appearing before administrative and judicial tribunals, in 
conjunction with the Attorney General, to answer charges of a civil or criminal nature, both state 
and federal; and generally complying with state and federal laws, rules, and regulations 
applicable to the responsibilities discharged by a state department of transportation. 
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OUTSIDE COUNSEL CONTRACT 
OAG Contract No. 2016-601-0017 

Addendum B 
Rates 

The hourly rate or rate range for attorneys, paralegals, patent agents, and others working on 
Agency matters: 

Name(s) of Lead Counsel: Craig Douglas 

Named Individual or Timekeeper Classification Hourly Rate 

Craig Douglas $400 
David Hartman $340 
Lee Rigby $325 
Kristen Fancher $310 
Mary Stratmann $260 
Erica Weinberger $ 195 

Other Partners Not to exceed $400 

Of Counsel Not to exceed $400 

Other Associates Not to exceed $260 

Paralegals Not to exceed $ 100 

Billing Period. The billing period for this OCC shall be: monthly 

Travel Rate. The rate for travel time for each attorney traveling for Agency matters will be 
listed below. An attorney's travel rate may not exceed half of that attorney's hourly rate listed 
above. If a travel rate(s) is not listed below, Outside Counsel may not charge Agency for time 
spent traveling on Agency matters. 

No travel rates are established for this OCC. 
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OUTSIDE COUNSEL CONTRACT 
OAG Contract No. 2016-601-0017 

Addendum C 
Additional Terms 

Communications 

If Outside Counsel attends a meeting with a member of the Texas Transportation Commission, a 
member of Agency's administration, a district engineer, or division or office director, and an 
attorney from the Office of General Counsel (OGC) is not present, Outside Counsel shall provide 
OGC with a written or oral summary of the issues discussed at the meeting within five calendar 
days following the date ofthe meeting. If Outside Counsel provides legal advice to a member of 
the Texas Transportation Commission, a member of Agency's administration, a district engineer, 
or division or office director, and an attorney from OGC is not present when the advice is 
provided, Outside Counsel shall provide OGC with a written summary of the legal advice within 
five calendar days following the date the legal advice is rendered. If Outside Counsel fails to 
provide a summary of the meeting or legal advice as required, Agency may, at its discretion, 
decline to compensate Outside Counsel for the time spent attending the meeting or providing the 
legal advice. 

Outside Counsel shall notify OGC of any work assignment or work product requested by anyone 
other than an attorney from OGC within five calendar days of the date of the assignment or 
request. Outside Counsel shall also provide OGC with a copy of any document produced as a 
result ofthe assignment or request. If Outside Counsel fails to notify OGC or provide a copy of 
the work product as required, Agency may, at its discretion, decline to compensate Outside 
Counsel for the time spent working on the particular matter. 

Gift Policy 

Outside Counsel shall not offer any gifts, benefits, or favors (including meals that take place 
while conducting the Agency's official business) to any member of the Texas Transportation 
Commission or employee of Agency. 

E-Verify Certification 

Pursuant to Executive Order RP-80, Outside Counsel certifies and ensures that it shall, to the 
extent permitted by law, utilize the United States Department of Homeland Security's E-Verify 
system during the term of this OCC to determine the eligibility of: (1) all persons employed by 
Outside Counsel during the term of this OCC to perform duties within the State ofTexas; and (2) 
all persons, including subcontractors, assigned by Outside Counsel to perform work pursuant to 
this OCC. Violation of this provision constitutes a material breach of this OCC. 
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